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VIA HAND DELIVERYv’

Hon. Sara Kyle, Chairman
Tennessee Regulatory Authonty
460 James Robertson Parkway
~ Nashville, TN- 37238

Re: - Proposed Protective Order for Dlscovery Concern/ng DeltaCom and XO
~Docket No. 02-01203 : ‘ v

- Dear Chairman Kyle

Enclosed please find fourteen (14) copies of a proposed protective order.

Responses to. discovery propounded by the parties will include highly proprietary
information. | have communicated the need for a protective order to counsel for
DeltaCom and XO. While an agreement on a joint protectlve order appears likely, there
is no firm agreement at this point. Consequently, BellSouth requests that thls proposed
protectlve order be sent to the hearing offlcer for conS|derat|on :

Thank you for your attentlon to this matter.

truly yours, - "

GMH:Is

cc: Mr. Henry Walker



BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

*03FEB27 PR Y 23

In Re: Enforcement of /nterconnect/on Agreement between BellSouth
Telecommun/cat/ons Inc. and ITC Dq@q@gg’) ﬁ@m&m{,ﬁﬁ.\f{?gs Inc.
: DOCKET ROOM

Enforcement of Im‘erconnect/on Agreement between Be/lSouth
- Telecommunications, Inc. and XO Tennessee, lnc

Docket No. 02-01203 B
| PROPOSED

PROTECTIVE ORDER

To expedrte the flowbof filings, e*hibits and other materials, and to facilitate
‘the prompt resolution of disputes as ‘to the confidentiality - of such material,
edequateldy, protect me‘terial entitled‘ to be kept confidential and to ensure that
proteetion‘,is afforded only to material so entitled; the»Tennessee Reguletory Authority ‘.
(“TRA") hereby orders that:
| 1. For the purpose of this Protective Order (the "Order"), proprletary or
confldentlal lnformatlon hereinafter referred to as "CONFIDENTIAL lNFORMATION" '
shall mean documents and information in whatever form which the producing party in
‘good faith deems to contain or constitute trade secrets, confidential research
development, financial statements or other commerclally sensitive lnformatlon, and
which has been so de5|gnated by the producmg party. A "producrng party” is deflned‘
as the party creating the confldentlal information as well as the party having actual
physrcal possession of information produced pursuant to this Order. All sun‘rmaries,
notes, extracts, compilations or other direct or indireet reproduction from or of any
protected materials, shall he entitled to protection under this Order, and shell be
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stored, protected and maintained at therlaw offices of parties’ oounse"l‘ of record until
such time thatv- said: material shall be returned, as provided for in paragraph 1>6. |
Documents containing CONFIDENTIAL,_ INFORMATION shall Ioe specifically marked a:s’ |
confidential on the cover. Any’ document so | des‘ignated shall be handled in
accordance with this Order.  The provisions' of any docume‘nt containing
CONFIDENTIAL INFORMATION may be‘challenged under Paragraph 1 1‘of this Order.
2. Any mdrvuduaI or company subject to this Order, rncludmg producing
partles or persons rev:ewrng CONFIDENTIAL INFORMATION shall act in good falth in
dlscharglng thelr obllgatlons hereunder. Partles or nonpartres subject to this Order
,.kshaII include parties which are allowed by the TRA to mtervene subsequent to the ‘
date of entry of this Protective Order | |
= 3. CONFIDENTIAL INFORMATION shall be used only for purposes of thls
proceeding and shall be disclosed only to the foIIowrng persons:
| (@)  counsel of record for the parties in this case and associates, secretaries,
and paralegals actively engaged in assisting counsel of record in this and
‘the designated related proceedmgs : :
(b)  TRA Directors and members of the staff of the TRA;
Under no circumstances shaII any CONFIDENTIAL INFORMATION or coples therefore |
be disclosed to or discussed with anyone assocrated with the marketlng of services in
competition wrth the products goods or services of the producrng party. Counsel for. |
the parties are expressly prohlbrted from dlsclosmg CONFIDENTIAL INFORMATION
produced by another party to their respectlve cIrents or to any other person or entlty'

“that does not have a need to know for purpose of preparrng for or partlcrpatlng in thrs




proceeding.‘ Whenever_ _an individual, other than counsel, is_' designated to have
accese, then notice ‘(.by eending_a copy of the executed affidavit) must be given to
‘, adversary counsel prior to the access being given to that rndrvrduaI and that
lndrvrdual prior to seeing ‘the materlal must execute an affidavit that the rnformatron
will not be dlsclosed and wrll not be used other than in this proceeding. |

4, Prior to disclosure of CONFIDENTIAL INFORMATION to any employee or
assocrate counsel for a party, officer or dlrector of the partles mcludlng any counsel
representmg ‘the party who is to receive the CONFIDENTIAL INFORMATION shallb
provrde a copy of this Order to the recipient employee or associate counsel Who shall
be bound by the terms of this Order |

b, If any party or non—party subject to this Order inadvertently faile to
designate documents as CONFIDENTIAL in accordance with the provisions of this
: Order_wheh producing such do'cuments, such failure shall not constitute a waiver of
confrdentralrty, provided the party or non-party who has produced the document shall
| notify the recipient of the document in writing- W|th|n flve (5) days of dlscovery of ,
‘such inadvertent failure to desrgnate the document as CONFIDENTIAL At that time, |
the re0|p|ents will lmmedlately,treat the subject document as CONFIDENTIAL. An-
,-’inadvertent failure to designate a document as CONFIDENTIAL shall not, in any way,
~affect the TRA's determlnatron as to‘ whether the document is entltled tov
' CONFIDENTIAL status.
- B. lf any party or noneparty subject to this Order ,inadvertently- fails to

designate documents as CONFIDENTIAL in accordance with the .provisions of this-




Order when producing such documents‘and such failure is nvot discovered in time to
provide five (5) day notification to the ‘recipient of the confidential nature of the
documents referenced in the paragraph above, the fallure shall not constitute a walver
of confidentiality and a party by wrltten motion or by oral motion at a Pre- Hearing,
~ Conference called for the purpose or at the Hearlng on the .merits may request
desrgnation of such documents as CONFIDENTIAL, and if the motlon is granted by‘v -
the Pre- Heanng Officer, Adminlstratlve Law Judge, ‘or the Authority, the recrpients :
shall immediately treat the subject documents as CONFIDENTIAL The Tennessee
Regulatory Authorlty, the Pre-Hearing Officer or Adminlstratlve Law Judge may also
at his or her discretion, either before or during the Pre-Hearing Conference or hearing
on the merits of the case, allow information to be designated CONFIDENTIAL and
treated as such in accordance with the terms of this Order.

7. Any papers filed in this proceeding: that contai_n‘,v quote, paraphrase -
compile or otherwise disclose documents covered. by the terms of ‘this Order, or any :
vmformation contained therein, shall be filed and maintalned with the Execut|ve

Secretary of the TRA in sealed envelopes marked CONF.IDENTlAL and ‘Iabeled to

- reflect the style of this proceedlng, the docket number, the contents of the envelope ‘

sufflcrent to rdentify its subject ‘matter, and thls Protective Order. ~Such envelopes:
shall be maintained in a locked fillng cabinet. The envelopes shall not be opened or
their contents reviewed by anyone except upon order of thevTRA, Pre-Hearing Office’r,‘
- or Administrative Law Judge after due notice to counsel of record. Notwithstanding

“the foregoing, the Directors and the Staff of the TRA may review any paper filed as




CONFIDENTIAL W|thout obtalnlng an order of the TRA, Pre-Hearing Officer or’
Admmlstrative Law Judge, provided the Directors and Staff maintain the
| confidentiality of the paper in accordance w:th the terms of this Order.

- 8. DOcuments, information and testimony designated as CONFIDENTIAL, in_
accordance with this »Order; may be disclosed in testimony at the hearing of this
proceeding and offered into‘evidence used in any hearing related to this action,
subject to theiTennessee Rules of Evidence and to ‘suchl future‘ erders as the TRA, the
Pre-Hearing Officer, or the Admlmstratlve Law Judge may enter. Any party lntendmg |
to use documents, information, or testlmony deS|gnated CONFIDENTIAL shaII |nform >
the producing party and the TRA, the Pre-Hearing Officer, or the Administrative iLaW ;
Judge, prior to the hearing on .the' merits of the sase in the ‘manner designa_ted _
previoustk in this Order, ef the proposed use; "and shall advise the TRA, the Pre— ‘
Hearing Officerf, or the Administrative Law Judge, and the producing party before use
of such information during cross- -examination so that appropnate measures can be
taken by the TRA the Pre—Heanng Officer, or the Admlnistratlve Law: Judge and/or :
requested by the producing party in order to protect the confldential nature of the
informatlon.

9. ’E‘xcept for‘documents filed with the Executive Secretary of the TRA, all
doeum'e‘nts covered by the ,terms of this Order‘that are disclosed to the requesting
- party 'shaII;be maintained separately in files marked CONFIDENTIA_L and labeled With
reference to this Order at the offices of the requesting' party‘s‘counsel of record and

‘ returned'to the producing party bursuant to Paragraph 16 of this Order.




10. Nothing | herein ehall be construed as preventing any party from '
, continumg to use and disclose any information (a) that is in the public domaln or (b)
that subsequently becomes part of the publlc domaln through no act of such party, o
(c) that is disclosed to it by a third party, where said disclosure does not itself violate
any eontractual or legal obl'ig.ation, or (d) that is independently devyelloped by a party,
or (e) that is knoWn or vused by it prior to this vproceeding.‘ The burden of establishing
the existence of (a) through ’(e) shall be upon the party attempting to uee or disclose
such information, | |

| 11.  Any party may contest the de3|gnat|on of any document or information
as CONFIDENTIAL by applying to the TRA, Pre- -Hearing Officer, Administrative Law
Judge or the courts, as appropriate, for a ruling that'the documents information or :
testlmony should not be so treated . All documents, mformatlon and’ testlmony'

de3|gnated as CONFIDENTIAL, however shall be maintained as such untll the TRA,

the Pre-Hearing Offlcer the Admmlstratlve Law Judge, or a court orders otherW|se S

A Motion to contest must be filed not later than ten (10) days prior to the Hearlng on
the Merits. Any Reply from the Company seeking to protect the status of_ their
- CONFIDENTIAL lNFORMATION must be received not later than five (5)days‘ prior to
the Hearing on the Merits and shall be presented to the Authority at the Hear,ing‘on“ ‘
the merits for a ruling. | o
12.  Nothing in this Order shall prevent any party from asserting any
objeetion to discovery other than an objection ba.sed upon grounds of confidentiality. :

13.  Non-party witnesses shall be entitled to invoke the provisions of this




Order by designating information disclosed or documents produced for use in ‘this
action as CONFIDENTIAL in which event the provrsrons of this Order shall govern the
dlsclosure ‘of information or documents provided by the non-party witness. A non-
party W|tness desrgnation of lnformatlon as confldentral may be challenged under
Paragraph 11 of this Order. | |

14. No person authorized under the terms herein to 'receive acceSs to
; documents, mformatron or testimony desrgnated as CONFIDENTIAL shall be granted
access until such person has complled with the requirements set forth in paragraph 4
of this Order. | | |
| 15. Any person to whom drsclosure or inspectlon IS made in V|olat|on of this
Order shall be bound by the terms of this Order

16.  Upon an order becoming final‘in this.proceeding or any appeals resulting o
from such an order, all the filings, exhibits and other materlals and mformatlon
desrgnated CONFIDENTIAL and all copies thereof shall be returned to counsel for. the
© party who produced (or originally created) the filings, exhibits and other materrals
within fifteen (15) days . Counsel who received the filings, exhibits and other

materials shall certify to counsel for the producrng party that all the filings, exhibrts

and other materials, plus all copies or extracts from the filrngs exhibits and other - -

materials and all copies of the extracts from the filings, exhrblts and other materlals .
,thereof have been delivered to counsel for the producing party.
17. After termination of this proceeding, the provisions of this Order relating

to the secrecy and confidential nature of CONFIDENTIAL DOCUMENTS, information




‘and testimony shall continue to be binding upon parties herein and their officers,

employers, 'empIOyees, agent}s,v and/or others for five years unless this Order is

vacated or modified.
18 Nothing herein shall prevent entry of a subsequent order, upon an
appropriate showing, reqUiring ‘that any documents, information »or' téstimony

designated as CONFIDENTIAL shall receive protection other than that provided herein.

Héaring Officer’




APPROVED FOR ENTRY

Guy M. Hicks
Attorney for BellSouth
Telecommunications, Inc.

Henry Walker ‘
Attorney for XO Tennessee, Inc. and
ITC"DeltaCom Communications, Inc.

Dana Shaffer
Attorney for XO Tennessee, Inc.

Nanette Edwards '
Attorney for ITC*DeltaCom
Communications, Inc.



